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Joint Standing Committee on the Corruption and Crime Commission — Fourth Report — The definition of 
‘public officer’ in the Corruption, Crime and Misconduct Act 2003: Parliamentary inspector’s report 

Resumed from 24 March. 
Motion 

Hon Dr STEVE THOMAS: I move — 
That the report be noted. 

The DEPUTY CHAIR (Hon Dr Brian Walker): Members, the question is that the report be noted. All those of 
that opinion — 
Hon Dr STEVE THOMAS: Hang on! I might like to speak to it first. We have been particularly adept this afternoon. 
I would hate for that to continue unabated all the way through the various committee reports. 
This report stems from a specific case. It highlights a significant issue that relates to who can be investigated for 
corruption by the Corruption and Crime Commission. I do not want to get into the specifics too much but let us 
just say that the employee of a contractor was accused of misusing their position. Unfortunately, the CCC took the 
position, under the strict interpretation of the Corruption, Crime and Misconduct Act 2003, that it did not have the 
power to investigate a contractor or a subcontractor in relation to the misuse of its office and the potential for 
corruption. The act allows the CCC to examine the activities of public servants, and it is particularly focused on the 
Western Australia Police Force. It should come as no surprise to members in the chamber that it also includes 
members of Parliament, just in case they thought they were exempt. There is a restriction in that someone who would 
be deemed to be a public servant but might not be due to being a subcontractor might not be able to be investigated. 
I will not talk significantly about the case that the Parliamentary Inspector of the Corruption and Crime Commission 
used to highlight this point. Let us take the following hypothetical example. In a publicly run organisation, someone 
could be subcontracting out something as simple as a security person on the front door. The department of works 
is building something and it employs a security guard to control egress and ingress of a building site. That person 
misuses that position to allow people to conduct activities that they know are wrong, for example. Unfortunately, 
despite the fact that this might be brought to the attention of the Corruption and Crime Commission, under its current 
legislation it is restricted from an examination of the behaviour of that person because they are a subcontractor or 
contractor and not an employee of the public service. 
The position of the parliamentary inspector and one that is worthy of consideration is that there should be an extension 
of those powers if needs be through an amendment to the Corruption, Crime and Misconduct Act to effectively place 
a contractor in the position of being an employee for the purposes of the Corruption, Crime and Misconduct Act. 
Somebody who is employed at arm’s length but in a public workplace, effectively delivering services under the 
auspices of a public department, should be able to be investigated by the CCC for the potential misuse of that position. 
I would have thought it was fairly obvious that Parliament could look at this and support it. I hope the government 
will look at this. The government response was tabled on 9 August and my understanding is that the government 
and the Department of Justice will look at how this might be achieved, bearing in mind that the Department of Justice, 
we think, is reviewing the entire Corruption, Crime and Misconduct Act to try to bring it up to date, as it were. An 
entire review of the act is occurring and it might be that it is possible for the Department of Justice to look at doing 
an amendment of this sort as part of that greater review of the act. It would be best, in my view, if the Department 
of Justice at the behest of the Attorney General looked into this issue to see whether there is an adequate way for 
the CCC to investigate the actions of a person who is acting effectively as a public servant but not employed by the 
public service either under the Public Sector Management Act or some other form of public service. 
There is an opportunity for many people to misuse their position as governments of both political persuasions 
increasingly use contractors for a range of activities. Before anybody suggests that the Labor Party does not use 
contractors for its activities, let me guarantee that a huge number of contractors are used by governments of both 
sides, including the current government. In fact, there are plenty of cases in the past five years of this government 
whereby questions have been raised about the activity of contractors under government control, although not 
government employed. A lot of contractors are out there fulfilling roles that occur in government buildings, worksites 
and workplaces and their behaviour needs to be scrutinised. I do not think this can be seen as an ambit claim for 
expansion of the powers of the CCC to investigate a wider range of people. I do not see that members of private 
businesses et cetera who are not specifically acting in a government workplace need to be investigated. We would 
have to separate out those workers who are performing a contract for the government. 
The best way to explain it might be with the example of Main Roads Western Australia contracting a road development 
to a company. Usually, there is a headworks company and various subcontractors and subsidiaries. Often it is a very 
complex minefield to work through. The overall control of the site and the activity would be with the head contractor, 
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and presumably the Corruption and Crime Commission would not investigate that activity specifically. If one of 
the subcontractors performed a questionable duty, that would be something for the head contractor to control. 
It is very different in a hospital setting or a school, for example, where security might be subcontracted. I know 
schools struggle at the moment with the behaviour of some parents. We might get to the stage of having security 
guards out the front of schools, a bit like the American experiment. We can only hope it does not go too far. As far 
as I am aware, the Department of Education does not employ security guards, so a security guard out the front of 
a school would effectively be a contractor working in a government workspace, presumably taking direction from 
a government employee. I think that is probably the critical definition that we need to look at. 
In the case of a hospital or a school, there is a government employee giving direction to a security guard or a cleaner 
or somebody else working within that environment. Even if they are contracted, they are line managed within the 
public service. The difficulty then is that the CCC cannot investigate a matter involving a contractor line managed 
by a public servant within a public entity and a public building, because of the problems with the Corruption, Crime 
and Misconduct Act. For those reasons, this is worth looking at. The government has given an undertaking that it 
will look at it, which is a good thing. Hopefully, we can come to a resolution whereby the correct use of the act 
will be allowed. 
Hon JACKIE JARVIS: I, too, stand to speak on the fourth report of the Joint Standing Committee on the 
Corruption and Crime Commission, The definition of ‘public officer’ in the Corruption, Crime and Misconduct 
Act 2003: Parliamentary inspector’s report. I note the comments of Hon Dr Steve Thomas, who is the deputy 
chair of that committee. Hon Dr Steve Thomas did not go into the specifics of the case. I will provide a little more 
detail because I think it is relevant. The joint standing committee was acting on the report of Matthew Zilko, SC, 
Parliamentary Inspector of the Corruption and Crime Commission. The issue with the definition of “public officer” 
came about because of a complaint against a security guard in a hospital. That is all I will say. We have lots of 
hospitals in Western Australia, and I will not go any further than that. I think this is relevant because security guards 
are often contractors. It is quite a specialist job. I believe they may be licensed in this state, so it would not be 
unusual for them to be contractors. It is also a difficult job because they are fulfilling the role of keeping the order, 
so I can certainly understand that they may be subject to complaints. 
The report that we are talking about today focuses on the complexities of determining whether a contractor, such 
as a security guard, engaged by the public sector is indeed a public officer. The Corruption and Crime Commission 
is responsible for ensuring that allegations involving serious misconduct by a public officer are dealt with in an 
appropriate way, but serious misconduct extends only to acts committed by a public officer as defined in legislation. 
Currently, the Criminal Code defines a public officer as “a public service officer or employee within the meaning 
of the Public Sector Management Act 1994”—which of course makes sense—or “any other person holding office 
under, or employed by, the state of Western Australia, whether for remuneration or not”. 
The report notes — 

A person may be an employee at law even if they are engaged under a contract that characterises their 
situation differently. 

This particular case represented some issues and the commission ultimately concluded that the security guards 
were not public officers and therefore the complaint fell outside its remit. One issue it highlighted was that some 
evidence pointed to a security guard being an employee of the health service provider, while other evidence did not. 
An example of that was that staff of that health service provider could give instructions to the security guard who 
would then follow those instructions, but the provider did not remunerate that person and it could not terminate their 
employment because they were employed through a contract relationship.  
The report notes — 

The Parliamentary Inspector is of the view that an amendment to the definition of ‘public officer’ in 
the CCMA — 

That is, the Corruption, Crime and Misconduct Act — 
is required. 
Commissioner Hon John McKechnie QC … considers that the definition of ‘public officer’ requires 
clarification and is no longer fit for purpose. 

It is worth reflecting on his comments. In the report, he states — 
[The definition] has not evolved to recognise the increasing use within the public sector of varying 
employment arrangements that are outside the traditional employment arrangements in the public sector. 
For example, it does not always capture persons who wholly or exclusively contract services to a public 
sector agency, nor recognise that the public sector often seeks to implement policy and provide public value 
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through public/private partnerships. Nor does it recognise all classes of volunteer workers within the public 
sector who expend public funds and work alongside paid employees who are undoubtedly public officers. 

The report also noted that allegations involving contractors could consume considerable commission time in terms 
of legal services and assessment resources. It also noted — 

… many authorities use contractors extensively, — 
As I said, security guards are just one example — 

and they also must consider whether a person is a ‘public officer’ when determining whether to notify the 
commission about a complaint. 

Even for the agencies involved, it is confusing. The report continues — 
Commissioner McKechnie added that applying the … definition of ‘public officer’ results in inconsistent 
outcomes. 
The Parliamentary Inspector and Commissioner McKechnie consider it preferable to amend the CCMA 
rather than the definition of ‘public officer’ in the Criminal Code. 

I note that this report made only a single recommendation — 
The committee recommends that the government review the definition of ‘public officer’ as part of 
its review of the CCMA 
The definition of ‘public officer’ should evolve as employment practices in the public sector evolve. The 
scope and meaning of ‘public officer’ should be clear. 

As we are aware, this report notes what we already know — 
The Department of Justice is undertaking a project to modernise the Corruption, Crime and Misconduct 
Act 2003 … 

From memory, that has been noted in a number of reports that we have spoken about in this place. The report 
continues — 

This is an opportunity to examine whether the definition of ‘public officer’ is appropriate in the context 
of modern employment practices, and clarify when a contractor is a ‘public officer’ … 

I have no doubt that there will be some comments about the length of time taken to review and modernise the 
Corruption, Crime and Misconduct Act. 
Hon Nick Goiran: My word! 
Hon JACKIE JARVIS: I suspect that those opposite might even call the Attorney General into review. Obviously, 
the Attorney General is not a one-man band. He works with the support of the hardworking agency staff and, of 
course, the support of the hardworking and dedicated, or was it hardworking and diligent — 
Hon Nick Goiran: Reliable. 
Hon JACKIE JARVIS: The hardworking and reliable parliamentary secretary. 
Hon Sandra Carr: And competent. 
Hon JACKIE JARVIS: And competent, sometimes!  I note that Hon John Quigley, Attorney General, has noted 
in his response, which was tabled in this place on 9 August 2022, regarding the only recommendation — 

Government response 
Since the Reports recommend that the Attorney General direct the Department of Justice to consider particular 
aspects of the CCM Act for amendment, it is convenient to address both recommendations together. 
The Government accepts the Recommendations set out in the Reports. 

I will just read the closing paragraph for clarity — 
As you are aware, I previously asked the Department of Justice to develop proposals for the modernisation 
of the CCM Act for my consideration. In line with the Recommendations, I have instructed the Department 
to include consideration of … 

This report and also an earlier report — 
… in its research and determine what changes are required to support the appropriate provision of 
feedback to complainants, and ensure the definition of ‘public officer’ is fit for purpose and relevant to 
contemporary public sector practices. 

I want to commend the work of the committee, chaired by the member for Kalamunda, Matthew Hughes, MLA. 
The deputy chair is Hon Dr Steve Thomas, the Leader of the Opposition in this place. The other members are the 
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member for Moore and Hon Klara Andric, who is away on urgent parliamentary business. With that, I will conclude 
my remarks. 
Hon NICK GOIRAN: I am pleased to comment on this fourth report by the Joint Standing Committee on the 
Corruption and Crime Commission, The definition of ‘public officer’ in the Corruption, Crime and Misconduct 
Act 2003: Parliamentary inspector’s report. I am surprised that no-one within government is prepared to provide 
a proper update regarding what is happening in this matter. 
I thank Hon Jackie Jarvis on a number of counts. First of all, this is a member who has bothered to read the report, 
so I commend her for that. I also commend her for her analysis of the report, which is a nice segue into some of 
the comments that I have to make this afternoon. I encourage members who have not yet had an opportunity to 
read this report to turn to the portion that is in appendix one, which sets out the parliamentary inspector’s report. 
As the honourable member just mentioned, Matthew Zilko, SC, is the Parliamentary Inspector of the Corruption and 
Crime Commission in Western Australia. Members will see that they only really need to concern themselves with 
two paragraphs in this extensive report if they want to have a proper understanding of what is happening. 
At the end of page 11 of the parliamentary inspector’s report, which is found on page 15 of the committee’s report, 
he says — 

In this instance, from the complainant’s perspective, he was allegedly assaulted and detained against his 
will by persons working in a public hospital in the State of Western Australia where he was a voluntary 
patient. The fact that the people who allegedly mistreated him were not employed by the hospital directly, 
but rather were engaged as independent contractors, is immaterial to him. Yet the nature of their contractual 
arrangements with WACHS has the effect that their conduct lies beyond the Commission’s scrutiny and 
thereby denies the complainant the opportunity to have his allegations of serious misconduct considered 
and acted upon by both the Commission and me. 

The parliamentary inspector concludes by saying — 
This outcome, in my view, runs counter to the overall purpose of the CCM Act, and it is on this basis that 
I raise the matter for the Parliament to consider. 

Members can see that the genesis of this report is an incident that occurred in a public hospital, where a person 
was allegedly assaulted. The transgressor or the alleged perpetrator is a person who was working in the public 
hospital but was an independent contractor. The parliamentary inspector has drawn to our attention that this creates 
a loophole or a deficiency in the act. 
The question I have for the government is: what exactly is happening here? Hon John Quigley, the Attorney General, 
has indicated that he has directed the Department of Justice to look at making changes to this definition, yet I note 
that today is the one-year anniversary of when I asked a question to the hardworking, reliable Parliamentary Secretary 
to the Attorney General. I asked — 

I refer to the twelfth recommendation in the fifteenth report of the Joint Standing Committee on the 
Corruption and Crime Commission, published in September 2020, which calls on the Attorney General 
to redraft the Corruption, Crime and Misconduct Act 2003 as a matter of priority with consideration to 
be given to prioritising police oversight within the act. 
(1) Has the government accepted this recommendation? 
(2) If no to (1), why not? 
(3) If yes to (1), has a first draft been prepared? 
(4) Will the Attorney General table the most recent briefing note or similar document he has 

received regarding this recommendation? 
The answer provided was — 

(1)–(4) As the member was advised in supplementary answers to his questions during the passage of the 
Corruption, Crime and Misconduct Amendment Bill 2021, on 6 April 2021 the Attorney General 
tasked the Department of Justice with reviewing the Corruption, Crime and Misconduct Act 2003. 
The review will include consideration of the fifteenth report of the Joint Standing Committee on 
the Corruption and Crime Commission. No first draft has been prepared at this stage. 

Here we are one year later and no-one within government will indicate the current status of this matter. At what 
point in time will this famous review of the Corruption and Crime Commission act come to a conclusion and when 
will the government provide to the house any briefing notes or similar documents? At what point in time will the 
government indicate whether there has been a first draft of any amendments? In the meantime, if there is another 
incident like this, there is no change and the CCC still cannot investigate the matter. The Parliamentary Inspector 
of the Corruption and Crime Commission is also constrained. That is all because this matter is not being given any 
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priority. I simply call on the government for at least one member representing to indicate precisely what is happening 
with this review that we know has been going on for more than one year. As I say, it is one year since I asked 
a question for an update. That is not when it started. It started long before then. I hope that in the short period we have 
this afternoon to consider this report there will be some response from the government on the status of this matter. 
Hon PIERRE YANG: I rise today to make a short contribution on the Joint Standing Committee on the Corruption 
and Crime Commission’s fourth report, The definition of ‘public officer’ in the Corruption, Crime and Misconduct 
Act 2003: Parliamentary inspector’s report. We have heard contributions on this report from Hon Dr Steve Thomas, 
Hon Jackie Jarvis and Hon Nick Goiran. 
The Parliamentary Inspector of the Corruption and Crime Commission was prompted to provide his report by an 
incident that happened in a public hospital operated by WA Country Health Service. The complainant was allegedly 
assaulted by two security guards who were not, by definition, public officers; nevertheless, they were engaged 
by WACHS to some extent. It was noted by the joint standing committee that there was some evidence that the 
two security guards could be given instructions by WACHS and that WACHS expected the security guards to 
obey the instructions and that that was akin to a relationship of employment. 
I quote from page 3 of the report — 

… WACHS did not directly remunerate security guards and could not terminate their employment, which 
indicate that they are not in an employment relationship. 

The committee also noted the High Court case of Hollis v Vabu Pty Ltd, which was decided back in 2001. I started 
at the University of Western Australia law school in 2002 and studied this case in contract law. I must say that I could 
not recall too much until I read the line in the joint standing committee’s report. I recalled that it was a landmark 
decision back in 2001 and it was a case study that we learnt about extensively during my time in contract law. It 
kind of brings back some memories. That case, as correctly noted by the committee, was on the question of whether 
a bicycle courier can be regarded as an employee or a subcontractor. In that case it was concluded that bicycle 
couriers engaged by companies to deliver packages were employees rather than independent contractors. As noted 
by the committee — 

In that case the company controlled the allocation and direction of the courier’s deliveries and the couriers 
had little latitude. The majority of the court said it ‘would be unrealistic to describe the couriers other 
than as employees.’ 

The Attorney General has given the government response to the recommendation of the Joint Standing Committee 
on the Corruption and Crime Commission. I note that recommendation 1 states — 

That the Attorney General direct the Department of Justice to examine the definition of ‘public officer’ 
and matters raised in the attached report of the Parliamentary Inspector of the Corruption and Crime 
Commission as part of its project to modernise the Corruption, Crime and Misconduct Act 2003. 

That legislation was passed in this Parliament under the Gallop Labor government back in 2003. The commission 
was established as part of the implementation of the act. The Attorney General in his response to the fourth report 
essentially accepted this recommendation from the joint standing committee. He stated — 

Since the Reports recommend that the Attorney General direct the Department of Justice to consider particular 
aspects of the CCM Act for amendment, it is convenient to address both recommendations together. 

That is in relation to the third report of the Joint Standing Committee on the Corruption and Crime Commission. 
I note that the Attorney General’s response states that the government accepts the recommendations set out in the 
third and fourth reports. The Attorney General further said — 

… I previously asked the Department of Justice to develop proposals for the modernisation of the CCM 
Act for my consideration. In line with the Recommendations, I have instructed the Department to include 
consideration of both of the Reports in its research and determine what changes are required to support 
the appropriate provision of feedback to complainants, and ensure the definition of ‘public officer’ is fit 
for purpose and relevant to contemporary public sector practices. 

I think it is important to note that it is almost 20 years since the passage and enactment of the Corruption, Crime 
and Misconduct Act. That is a very long time and we have seen a lot of social changes in 20 years. We need to bear 
in mind that as society progresses, certain aspects of the community have changed from the definitions that were 
provided at the time of the passage of the act. I think it is particularly interesting to note the definition of the gig 
economy as determined by the High Court back in 2001. The gig economy saw the rise of independent contractors 
and companies engaging people as independent contractors, but in that instance the High Court had a different 
view and determined that bicycle couriers were regarded as employees. There was a huge difference between the 
entitlements and conditions of an employee and the entitlements of an independent contractor. The rise of the gig 
economy saw a lot of people in similar occupations. I think there was another case recently over east on those issues. 
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Coming back to what we are dealing with before us, I agree with the parliamentary inspector about the complainant, 
as reported by Hon Nick Goiran. I think the gentleman was 84 years old in 2019 when he was at Albany Health 
Campus. To him, the security guards were engaged by the hospital and it was alleged that they engaged in a range of 
conduct. The commission, I would speculate, ought to be able to investigate that conduct. Unfortunately, the commission 
did not have jurisdiction in that particular case because of the issues with the definition of “public officer”. I am 
pleased to see that the government has given a commitment to review that particular case and also the CCM act. 
Hon LORNA HARPER: I, too, stand to speak on the fourth report of the Joint Standing Committee on the 
Corruption and Crime Commission titled The definition of ‘public officer’ in the Corruption, Crime and Misconduct 
Act 2003: Parliamentary inspector’s report. I also give my thanks to Matthew Hughes, the member for Kalamunda, 
and Hon Dr Steve Thomas. I probably look at this in a slightly different way from the lawyers in the room because 
I am looking at it as though I were talking to someone as a union member. I can really identify with the two security 
guards. They were employed in the hospital as security. I believe from the report that they were directed. The 
report states — 

… the security guards in question acted in response to an instruction from the nursing staff to return the 
complainant to his room. A statement provided by one of the security guards included the following 
information: 

I asked the nurse if they wanted the patient to return to his room the response was yes. 
i went ahead and closed the fire doors to prevent him from departing.  

If I was the person who worked in the hospital, I would believe that, although I might be contracted by a security 
firm, I would be working under the direction of the nurses; therefore, I would be working for WA Country Health 
Service at the time. I can understand the confusion. This report goes a long way to trying to help remove that 
confusion about the definition of a public officer. I note the comments of Hon Jackie Jarvis — 

The commission is responsible for ensuring that an allegation involving ‘serious misconduct’ by 
a ‘public officer’ is dealt with in an ‘appropriate way’. 

“An appropriate way” means there is protection for the complainant and for the public officer, or the people deemed 
to be public officers. Who are we to actually make that reference about who is a public officer? It is really important 
to actually have that written into law and have the changes made for not only the people employing the contractors, 
but also the people employed as the contractors. It is really evident that there has been confusion about this for 
a long time—since well before many of us came into Parliament, and even before some of us newbies knew about 
it as well. I have read the report; it is very interesting to read how much public officers go through and what we 
are missing. It takes instances like this for us to put the spotlight on the issue and examine what is happening. I feel 
for the complainant; it must have been terrifying for him. He was 84 years old, confused and in hospital, waiting 
for his family; it would have been terrifying for him. The security guards, on the other hand, were doing what they 
were told to do. Coming down and actually getting a definition for a public officer will not only assist members of 
the public and people like the complainant, but also assist with the people giving directions. The nurses and security 
guards will have some form of protection. It is quite interesting to read these reports and look at them through 
a different lens than other people. As I have said several times, I am not a lawyer. I do not imagine I would ever 
pretend to be a lawyer; in fact, I think I am the farthest I could probably get from a lawyer in this place because I like 
to argue, and I get emotional and passionate about my arguments—which, as my brothers liked to tell me in the past, 
are not always logical. 
In considering the definition of public officer, Commissioner Hon John McKechnie, QC, also takes a long way to 
going through—sorry, I lost the point I actually had there. That is not unusual because, again, I am not a lawyer 
and I do not find a point from one end to the other. 
Having worked with many people in the public sector, I can tell members that the public sector and employment 
in the public sector is actually a maze of different “Public Sector Commissioner report number something or other 
or instruction number something or other”. It is actually really confusing for the people who work in the public 
sector. It is extremely important to have clarity around definitions and parts so that normal people on the street can 
actually understand what is going on. I am very happy with recommendation 1. It states — 

That the Attorney General direct the Department of Justice to examine the definition of ‘public officer’ 
and matters raised in the attached report of the Parliamentary Inspector of the Corruption and Crime 
Commission as part of its project to modernise the Corruption, Crime and Misconduct Act 2003. 

I note my colleague Hon Pierre Yang’s comments about how 2003 was nearly 20 years ago. Apart from Hon Sue Ellery, 
the Leader of the House, and potentially Hon Kate Doust, I do not believe there is anybody else who was in Parliament 
during that time 20 years ago. Times have changed. It is no longer the 1950s either; times have definitely changed. 
I thank the committee and commend the report. 
Question put and passed. 
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